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 1.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 2ND AMENDED COMPLT 
FILED BY THE BANK OF NEW YORK MELLON CORPORATION, BANK OF 
* TENTATIVE RULING: * 
 

As an initial matter, the Court notes that the title for this case remains Spencer v. 

Safeguard Properties, LLC despite the fact that Safeguard is no longer in this case. Going 

forward, Plaintiff (and all other parties) should use the correct case title in their caption page.  

Defendant Bank of America, N.A. and The Bank of New York Mellon’s motion to strike 

portions of the Seconded Amended Complaint is granted as to paragraphs 24 (lines 9:22-24) 

and  27 (lines 10:16-19). Otherwise the motion is denied.  

Code of Civil Procedure §436 gives the Court discretion to strike out any “irrelevant, 

false, or improper matter inserted in any pleading”. 

The Bank Defendants seek to strike allegations related to a cash for keys offer that was 

pending when Ghoneim shot Plaintiff and that the Bank Defendants had rescheduled the trash 

out earlier when the property appeared to be occupied. The Bank Defendants correctly note that 

the Court of Appeal found these allegations were insufficient to create a duty. Court of Appeal 

did not, however, state that these allegations were completely irrelevant to the duty issue, or 

irrelevant to any issue in Plaintiff’s case. While these allegations were insufficient to create a 

duty on their own, the Court cannot hold that they have no relation to Plaintiff’s case against the 

Bank Defendants. Therefore, these allegations may be included in the complaint.  

The only exception here are the allegations that the Bank Defendants had a duty based 

on the cash for keys offer or breached that duty. The Court of Appeal made it clear that these 

proposed allegations were insufficient to show that the Bank Defendants had a duty to Plaintiff. 

Therefore, the duty and breach allegations in paragraphs 24 and 27 of the SAC are stricken.  

 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION TO/FOR CONTEST THE GOOD FAITH SETTLEMENT FILED 
BY BANK OF AMERICA, N.A., THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
 

Defendant Bank of America, N.A. and The Bank of New York Mellon’s motion to contest 

the good faith application of Michael Ghoneim and Naoko Chiba is denied. Michael Ghoneim 

and Naoko Chiba’s settlement with Plaintiff Eugene Spencer is found to be in good faith under 
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Code of Civil Procedure §877.6.  (Going forward, Ghoneim and Chiba will be referred to as 

“Ghoneim”.) 

The party claiming that a settlement is not in good faith under Code of Civil Procedure 

§877.6 has the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates 

(1985) 38 Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 

Cal.App.3d 1251, 1261, 1264.) The party asserting that the settlement was not made in good 

faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-

Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 

38 Cal.3d at 499-500.) However, in order for the Court to make a factual determination that a 

settlement was made in good faith, the settling party must present sufficient admissible 

evidence that will allow the Court to evaluate the settlement in terms of the factors contemplated 

by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) “Another key factor is the settling tortfeasor's potential 
liability for indemnity to joint tortfeasors. (Far West Financial Corp. v. D & S Co. (1988) 46 
Cal.3d 796, 816, fn. 16.)” (Long Beach Memorial Medical Center v. Superior Court (2009) 172 
Cal.App.4th 865, 873.) 

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 
(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 
962.) 
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Here, considering all the Tech-Bilt factors, the Court finds that the settlement is in good 

faith.  

First, the Court considers the rough approximation of plaintiff’s total recovery.  

The Bank Defendants argue that Plaintiff’s damages are more than $359,000. The Bank 

Defendants explain that this number comes from one year of medical expenses ($147,319) and 

one year of lost income ($212,000). (Bank Defendants’ Ex. E: interrogatory responses nos. 6.4 

and 8.4.) They do not offer any other numbers for their approximation of Plaintiff’s total recovery.   

Ghoneim points out that the amount charged and the amount paid for the medical bills 

was significantly different. The actual medical bills that were paid was about $26,000. At San 

Ramon Regional Medical Center the charges were reduced from $98,444 to $8,786 and at Eden 

Medical Center the charges were reduced from $48,875 to $7,407. (Ghoneim’s Ex. A p. 18 & B 

p. 3.)  

Ghoneim presents evidence that Plaintiff’s estimate for lost income was overstated. 

Ghoneim points out that the $212,000 figure for 2013 was the gross amount, not profits. In past 

years, Plaintiff would net about 30% of his gross income. (Ghoneim’s Ex F: Plaintiff’s depo. at 

70:15-71:4.) Thus, the $212,000 was really about $70,000 in net profits. Plaintiff also testified 

that his net profits in the years just prior to the incident was between $115,000 and $140,000 for 

2010 and 2011 and between $105,000 and $110,000 for 2012. (Ghoneim’s Ex. F: Plaintiff’s 

depo. at 74:7-15.) There is also a question on whether the 2013 estimate is too high because of 

a loss of business and because it did not appear that Plaintiff did work for Rock Bottom for most 

of 2013, which was his main source of work at that time. (Ghoneim’s Ex. F: Plaintiff’s depo. at 

76:11-22 and 85:16-86:11; Ghoneim’s Ex. G: Mladinich depo. at 52:1-18.)  

In addition, Ghoneim argues that Plaintiff should have been able to return to work 

between 6 months and 1 year after the incident because Plaintiff was able to physical do the 

work. (Ghoneim’s Ex. F: Plaintiff’s depo. at 103:12-107:19; 200:2-14.) Plaintiff received regular 

mental health treatments for two years after the incident and has not returned to work on a 

consistent basis. (Ghoneim’s Ex D; Bank Defendants’ Ex. E: interrogatory responses no. 8.5.)  

Taking all these facts into account, the Court finds that a good estimate of Plaintiff’s past 

medical expenses and lost income would be $150,000.  

In order to estimate Plaintiff’s total recovery, the Court must add some amount for 

Plaintiff’s pain and suffering and any future medical expenses. The Court must also consider a 

potential award of punitive damages against Ghoneim. An award of punitive damages would not 

be covered by Ghoneim’s insurance so any such award would have to be paid directly by 

Ghoneim. (See, e.g. PPG Industries, Inc. v. Transamerica Ins. Co. (1999) 20 Cal.4th 310, 319 

[public policy prohibits insurance companies from paying for punitive damages].) Given his 

financial situation, it would be difficult for Plaintiff to collect a large award of punitive damages. It 
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is also possible that a jury would accept Ghoneim’s version of events and not award punitive 

damages.  

An appropriate approximation of Plaintiff’s potential recovery would be $600,000. 

However, that amount should be reduced by the $100,000 that Plaintiff has received from other 

defendants. (Ghoneim’s Ex. H.) Therefore, the Court considers Plaintiff’s likely recovery to be 

$500,000.  

Second, the Court considers the settling defendants’ proportionate liability. Here, the 

other defendants may bear some of the responsibility, however, Ghoneim was the shooter and 

is the person largely responsible for Plaintiff’s injuries.  

Third, the Court considers the amount paid in the settlement. Plaintiff has settled with 

Ghoneim for $375,000.  

Fourth, the Court recognizes that a settlor should pay less in settlement than he would if 

he were found liable after trial. This is certainly true here. Although it seems likely that Ghoneim 

would be found liable at trial, the amount of damages is uncertain and it is reasonable for a 

plaintiff to accept a lower amount. A settlement of $375,000 on a potential recovery of $500,000 

is reasonable and does not suggest bad faith.   

Fifth, the Court considers the financial conditions and insurance limits of settling 

defendants. 

Ghoneim does have an insurance policy limit of $500,000. The Court notes that settling 
below the policy limits may weigh against finding the settlement in good faith. However, it is 
important to consider this factor in conjunction the other Tech-Bilt factors. Considering the 
amount of potential recovery and the amount of the settlement, the Court finds that settling 
below the insurance policy limits does not show bad faith.  

In addition, if Ghoneim is found to have acted intentionally then his insurance carrier will 
not pay the claim. (See, Ins. Code, § 533 [“An insurer is not liable for a loss caused by the wilful 
act of the insured…”].) In such an event, Plaintiff would only be able to collect what he could 
from Ghoneim directly. As discussed below, Ghoneim has some income, but it would take 
Plaintiff a long time collect against Ghoneim directly.  

Ghoneim has offered evidence that he and his wife have limited financial resources. 
Chiba works and makes approximately $94,000 per year. Ghoneim has been unable to find 
work since serving his time in prison and the couple must rely solely on Chiba’s income. 
Ghoneim does not have any assets worth more than $200 except for their 1994 car. Ghoneim 
(and his wife) are not indigent, however, after paying for necessary living expenses there would 
be some, but not a lot, of money available to pay towards a judgment in Plaintiff’s favor. Thus, 
Ghoneim’s financial condition weighs in favor of finding the settlement to be in good faith.  

And sixth, the Court considers whether there is fraud, collusion, or tortious conduct 
aimed to injure the interests of non-settling defendants. Here, the Bank Defendants suggest that 
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the settlement between Plaintiff and Rock Bottom and Safeguard may be designed to injure the 
Bank Defendants, but they present no convincing evidence of this. Nor have the Bank 
Defendants shown that Plaintiff’s settlement with Ghoneim is designed to harm the Bank 
Defendants.   

Considering all the factors together, the Court finds that Ghoneim’s settlement with 
Plaintiff was made in good faith.  

  

 3.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of SPENCER FILED BY 
THE BANK OF NEW YORK MELLON CORPORATION, BANK OF AMERICA 
* TENTATIVE RULING: * 
 
 

Defendants Bank of America, N.A. and The Bank of New York Mellon’s demurrer to the 

second amended complaint is overruled as to causes of action one and two and sustained 

with leave to amend as to cause of action three. Plaintiff may file and serve an amended 

complaint January 10, 2019. If Plaintiff does not amend his complaint by that date, then the 

Bank Defendants shall file and serve their answer by January 31, 2019.  

Both parties ask that the Court take judicial notice of the Court of Appeal’s opinion in 

Spencer v. Safeguard Props., LLC (Apr. 26, 2018, No. A148990) [2018 Cal. App. Unpub. LEXIS 

2886]. The judicial notice requests were unnecessary since this unpublished opinion is the law 

of this case and may be appropriately cited by the parties. (See, California Rules of Court, rule 

8.1115(b)(1)(a).) However, it was appropriate for the parties to provide the Court with a copy of 

this opinion. (See, California Rules of Court, rule 8.1115(c).)  

The Court previously sustained the Bank Defendants’ demurrer to the first amended 

complaint in this case without leave to amend. Plaintiff appealed and during the appeal process 

he offered new facts that he could allege in his complaint. Based upon these new facts, the 

Court of Appeal reversed this Court’s ruling. The Court of Appeal held that “Spencer's first 

proffered allegation—that two months prior to the eviction and ‘trash out,’ the yard service 

reported that ‘ “death threatening notices’ ” were ‘ “posted everywhere on the property” ’ — 

augmented with his counsel's claim at oral argument that Spencer can additionally allege that 

this report by the yard service was put into a repository of information about the property which 

the bank accessed, gets Spencer by the low pleading threshold required to survive a demurrer.” 

(Spencer v. Safeguard Props., LLC (Apr. 26, 2018, No. A148990) [2018 Cal. App. Unpub. 

LEXIS 2886, at *18].) Thus, the Court of Appeal made it clear that if Plaintiff included the above 

allegations in his complaint, it would get by the “low pleading threshold required to survive a 

demurrer.” Plaintiff has now included these allegations in his complaint. (SAC ¶16.) Therefore, 
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Plaintiff has included sufficient allegations to show that the Bank Defendants owed Plaintiff a 

duty.  

The Bank Defendants’ main argument in the current demurrer appears to be an attempt 

to get this Court to reconsider the Court of Appeal’s decision. This is clearly improper. 

“Decisions of every division of the District Courts of Appeal are binding upon…all the superior 

courts of this state… . Courts exercising inferior jurisdiction must accept the law declared by 

courts of superior jurisdiction. It is not their function to attempt to overrule decisions of a higher 

court. [Citations.]” (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

“[W]hen an appellate court has given a direction in a particular cause, that direction establishes 

the law of the case and is binding upon the trial court when it takes further proceedings in the 

same cause. (6 Witkin, Cal. Procedure (2d ed.) Appeal, § 634, p. 4553.)” (Nelson v. Justice 

Court (1978) 86 Cal.App.3d 64, 66; see also, Sargon Enterprises, Inc. v. University of Southern 

California (2013) 215 Cal.App.4th 1495, 1506 [“Where an appellate court states in its opinion a 

principle of law necessary to the decision, that principle becomes law of the case and must be 

adhered to in all subsequent proceedings.”].) 

The Bank Defendants focus a good portion of their argument Martinez v. Bank of 

America (2000) 82 Cal.App.4th 883, 887. The problem for the Bank Defendants is that the Court 

of Appeal was aware of Martinez (having discussed it thoroughly earlier in the opinion) when it 

decided that with Plaintiff’s new proposed allegations there were sufficient facts alleged to 

support Plaintiff’s claim that the Bank Defendants owed him a duty. In addition, with the new 

facts alleged in the SAC, Martinez is distinguishable. Here, unlike in Martinez, the new facts 

alleged show that the Bank Defendants had actual notice of death threats made by an 

occupants, at or near the time of a scheduled entry onto the property. This changes the 

foreseeability analysis and consequently the conclusion on whether a duty was owed.  

The Bank Defendants also argue that Plaintiff’s new allegations are not specific enough. 

Plaintiff’s new allegations are sufficiently alleged. To the extent the Bank Defendants need 

additional information on “death threatening notices” they may obtain it through the discovery 

process.  

Finally, the Bank Defendants argue that Plaintiff has not alleged sufficient facts to 

support his claim for negligent misrepresentation. This argument was not decided in the prior 

appeal and it was proper for the Bank Defendants to raise it now.  

A claim for negligent misrepresentation requires “misrepresentation of a past or existing 

material fact, without reasonable ground for believing it to be true, and with intent to induce 

another’s reliance on the fact misrepresented; ignorance of the truth and justifiable reliance on 

the misrepresentation by the party to whom it was directed; and resulting damage.” (Hydro-Mill 

Co., Inc. v. Hayward, Tilton & Rolapp Ins. Associates, Inc. (2004) 115 Cal.App.4th 1145, 1154 

(internal quotations omitted).) Negligent misrepresentation must be alleged with the same level 

of specificity that is required for a fraud claim, which includes allegations of how, when, where, 

to whom, and by what means the representations were made. (Small v. Fritz Companies, Inc. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/20/18 

 
 

- 7 - 

(2003) 30 Cal.4th 167, 184; see also, Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 

14.) In addition, a negligent misrepresentation must be a “positive assertion” and not an 

“implied” one. (Diediker v. Peelle Fin. Corp. (1997) 60 Cal.App.4th 288, 297-298.) 

Plaintiff argues that the allegations in paragraph 51 provide sufficient specificity as to the 

misrepresentations made. In that paragraph, Plaintiff alleges that “Defendants made a number 

of representations to Plaintiff, including: that the Premises was unoccupied and that the 

Premises were safe for Plaintiff and others present at the attempted ‘trash out’ and eviction. 

Defendants made these representations through a series of correspondence and 

communications with Plaintiff, including: the specific work order prepared by Safeguard, whose 

services had been procured by the Bank Defendants and DOES 31-60… and Plaintiff’s 

conversations with The Realtors, agents/ostensible agents of the Bank Defendants, which led 

Plaintiff to inaccurately believe that the Premises were unoccupied and safe as of September 

18, 2013.” (SAC ¶51.)   

Plaintiff’s allegations of the misrepresentations are not made with the required specificity. 

It is not clear what was actually said in the correspondence, communications and conversations. 

In addition, Plaintiff has not alleged when each statement was made or who made the 

statements.  

The demurrer to cause of action three for negligent misrepresentation is sustained. 

Since this is the first time the Court has considered this argument, Plaintiff will be given leave to 

amend.  

 

  

 4.  TIME:  9:00   CASE#: MSC15-02051 
CASE NAME: VORISE VS. 24 HOUR FITNESS 
HEARING ON MOTION TO/FOR APPROVE SETTLEMENT PURS. TO PAGA FILED 
BY JUSTIN VORISE 
* TENTATIVE RULING: * 
 
  Procedure: 

Before the last hearing, the Court expressed substantial concerns about the procedural 
context.  The matters before this Court concern separate cases in different counties.  This very 
settlement was submitted to Judge Riemer in Riverside County, and when that Court expressed 
reservations about whether the settlement could be entered as a judgment, the parties withdrew 
the motion and filed it in this Court.  Circumstances such as these are designed to be addressed 
through the use of Coordinated Proceedings under Code of Civil Procedure section 404 and 
California Rule of Court 3.500.  Nonetheless, such provisions have not been used here, and 
there is nothing that precludes the parties from doing as they have done, at least where it is 
done with notice to all concerned.  The record indicates that, the notice of related case 
procedure has been used where applicable here, and counsel in a separate related case has 
been given notice of the pending motion.    
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 Legal Standards: 

The Legislature’s express command that PAGA settlements be approved by the court 
necessarily implies that there is some substantive dimension to the review.  See Labor Code 
Section 2699(l).  The Court’s review, however, is somewhat hampered by the lack of guidance 
in the statute or case law concerning the basis upon which a settlement may be approved.  In 
contrast, significant guidance exists concerning standards for approval of class actions. (Dunk v. 
Ford Motor Co. (1996) 48 Cal.App.4th1794, 1891); other statutory public-interest settlement 
provisions (Health & Safety Code Section 25249.7(d)), and “Proposition 65” settlements 
approved only where the court finds the settlement provides “reasonable” warnings, attorney 
fees, and civil penalties.  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America 
(2006) 141 Cal.App.4th 46, 64.)  

 With respect to PAGA itself, the Court has found no binding authority, but one federal 
District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
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purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Thus, in reviewing the settlement the Court must determine whether it is reasonable with 
respect to PAGA claims (not individual claims not covered by the settlement); whether it is in the 
interest of the public, as opposed to merely reflecting the individual plaintiff’s use of penalty 
claims in order to obtain a private recovery; and whether it is in any respect either contrary to 
law or public policy.  

Preclusive effect:   

The parties, understandably, are concerned about the extent to which the settlement 
would preclude other claims.   

In Arias v. Superior Court (2009) 46 Cal. 4th 969, 985-986, the Supreme Court held that a 

judgment in a PAGA case “is binding not only on the named employee plaintiff but also on 

government agencies and any aggrieved employee not a party to the proceeding.”  This has 

been the result under similar statutes that provide for citizen enforcement suits “in the public 

interest.”  (Consumer Advocacy Group v. ExxonMobil Corp. (2008) 168 Cal.App.4th 675, 685, 

692.)  Moreover, as the court stated in that case, “A judgment entered … by consent or 

stipulation, is as conclusive a … bar as a judgment rendered after trial. (4 Witkin, Cal. Procedure 

(2d ed. 1971) Judgment, § 170, p. 3312) (Citizens for Open Access, etc. [v. Seadrift Assn. v. 

Seadrift Assn.] (1998) 60 Cal.App.4th 1053, 1065[.]”  (Id., at 694 [internal quotation marks 

omitted].) 

In applying these authorities, however, care must be taken with respect to two issues.  

First, the matter must involve plaintiffs “appearing in the public interest,” not any individual 

claims for damages or restitution.  Thus, to the extent that this claim does not purport to resolve 

any individual claims for wages, but only the State’s claims, it can have preclusive effect.  As to 

individual wage claims, it cannot have preclusive effect absent notice and an opportunity to be 

heard to the affected individuals.  Second, as noted in Consumer Advocacy Group, the 

preclusive effect is limited to those claims for which the plaintiff had properly perfected its 

authority to bring the action, i.e., those properly identified in the mandated pre-suit notice.   

 Accordingly, the Court has some concerns about which claims are purportedly covered.  

Plaintiffs assert that the settlement, as set forth in Par. 4.12.1, by definition “does not 

encompass non-PAGA claims for the underlying wage and hour violations under the Labor 

Code.”  (Cottrell Dec., Par. 37.) “PAGA Released Claims” is defined in Paragraph 2.21 as “any 

and all claims against Releasees that have been or could have been asserted under the PAGA, 

including under Labor Code Section 558, based upon alleged violations of the Labor Code, the 

Industrial Welfare Commission Wage Order 2-2001 (“Wage Order”), and any other provision of 

law as alleged in the complaint, amended complaints, LWDA letters, and amended LWDA 

letters in the Actions, including claims based on…[a variety of specified provisions]”. 

Initially, the Court was concerned that the claims encompassed in the settlement were 

broader than those that were ever raised in the LWDA letter.  The parties have demonstrated, 

however, that defendants have aggressively litigated the issue the proper scope of the notices, 
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seeking to narrow the claims properly before the court, and have been rebuffed by more than 

one court at more than one level.  Accordingly, at this point it is appropriate for the settlement to 

cover the full breadth of the claims as set forth in the complaint and in the proposed judgment. 

 In its initial tentative ruling, the Court also expressed its concern about the application of 

the settlement to “statutory damages” under Labor Code provisions such as sections 203 and 

558, which the court addressed in Esparza v. KS Industries, L.P. (2017) 13 Cal. App. 5th 1228, 

1241.  Reviewing the Supreme Court’s decision in Iskanian, the Court found that these are 

statutory damages because they “could have been obtained by individual employees suing in 

their individual capacities—that is, victim-specific relief.”  (Id., at 1243.)  It then found that such 

statutory damages were not public claims, and therefore did not fall within the “nonarbitrability” 

rule adopted in Iskanian.  (The Court is aware that a different Court of Appeal took a different 

view in Lawson v. ZB, N.A. (2017) 18 Cal. App. 5th 705.  The Supreme Court, however, granted 

review in Lawson, meaning that while it can be cited, Esparza is the controlling authority. 

(C.R.C. 8.1115(e) and comment thereto).)  While the issue here is not arbitration, the underlying 

principle suggests (to this Court) that the “statutory damage” claims are not PAGA penalties that 

can be resolved by these plaintiffs on behalf of all other employees, outside the context of a 

class action.   

In response, the parties have brought the Court’s attention to Thurman v. Bayshore 

Transit Management Inc. (2012) 203 Cal.App.4th 1112.  In Thurman, the Court of Appeal held 

that “underpaid wages” under Labor Code section 558(a)(1) are “civil penalties” as defined in 

the statute.  Importantly, the Court in Esparza specifically considered whether the interpretation 

of the term “civil penalties” is the same for purposes of the arbitration issue as it would be for the 

penalty issues considered in Thurman, and determined that it was not.  Accordingly, it is clear 

that PAGA plaintiffs can recover unpaid wages as a civil penalty under section 558(a)(1).  The 

issue in the Court’s mind, however, has never been whether civil penalties can be recovered in 

this case, it is the effect on other employees. 

Thurman did not address the extent to which the judgment in the PAGA action would 

preclude individual wage claims by affected employees.  In Arias, supra, however, the Supreme 

Court expressly held that the result in the PAGA action is binding on any aggrieved employee 

not a party to the proceeding.  If Ezparza applies only to arbitration, it drops out of this analysis.  

Thus, this Court is left with Thurman’s uncontradicted conclusion that unpaid wages are civil 

penalties, and Arias’s flat statement that aggrieved employees who are not a party to a PAGA 

proceeding are bound.  The result is ineluctable, at least to a trial court. 

The Court also has some concern about “releasing” claims, which is an appropriate 

provision for a contract between individuals, but probably ought not to appear in a judgment.  

While the Plaintiffs dispute this in their supplemental briefing, ultimately the preclusive effect of 

the judgment will be determined by the proper application of the Labor Code and principles of 

issue preclusion and claim preclusion, not by whether the term “release” has been used 

unnecessarily in a judgment.  Accordingly, the Court will not deny the motion based on that 

concern.   
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Reasonableness of the Penalties: 

The parties have provided an extensive analysis of the basis for the penalty amounts for 

the variety of claims presented in the case.  They appear to be rational, consistent, and based 

on reasonable analysis of the law and facts.  The Court has not found, however, anything 

indicating an estimate of the actual payment that each employee will receive. 

Attorney fees: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  This theory does apply here, and counsel have offered substantial bases for the 

award, i.e., substantial risk in a contingency case, long and arduous litigation, and an excellent 

result.  While this case is not a class action, this Court believes that even a proper common 

fund-based fee award should be reviewed through a lodestar cross-check.  In Lafitte v. Robert 

Half International (2016) 1 Cal. 5th 480, 503, the Supreme Court endorsed the use of a lodestar 

cross-check as a way to determine whether the percentage allocated is reasonable.  It stated:  

“If the multiplier calculated by means of a lodestar cross-check is extraordinarily high or low, the 

trial court should consider whether the percentage used should be adjusted so as to bring the 

imputed multiplier within a justifiable range, but the court is not necessarily required to make 

such an adjustment.”  (Id., at 505.)  Counsel has provided such an analysis.   

In reviewing the documentation of fees, the materials are largely summary in nature, with 

some exceptions.  Ms. Cottrell provides her own qualifications, but there is no summary of the 

qualifications of the numerous other attorneys whose time has been billed to the matter.  The 

rates are relatively high (14 of the 16 attorneys are billed at $600 per hour or more), high 

enough that they likely would be justifiable for experienced attorneys, while perhaps not for 

junior attorneys.  Indeed, counsel’s declaration notes that while her rate has been approved, 

other courts have approved rates of $350 to $500 per hour for other attorneys in the firm.  

(Cottrell Decl, Par. 101.)  At Mr. Desai’s firm, he did over 80% of the hourly billings, and the 

timesheets suggest that much of it could have been done by a less experienced attorney.  In 

contrast, the Perez declaration and the Edgar declaration show somewhat lower rates for 

attorneys at those firms.  

With respect to the total number of hours, the tasks are only broken down in the most 

general categories (Cottrell Dec., Ho Dec., Perez Dec.) in contrast with the Desai declaration, 

which provides a task-by-task timesheet.  Based on the narrative history of the case, however, 

the total number of hours seems to be a reasonable fit with the tasks necessarily carried out.   

But this is only a lodestar cross-check, not a lodestar award.  Accordingly, the 

documentation is sufficient for these purposes.  Applying the lodestar to the actual fee award of 

over $2.9 million, results in a multiplier of 1.26.  This is neither extremely high nor extremely low 

and does not justify a departure in either direction.  Indeed, it is sufficiently low that it is not 

necessary to conduct further scrutiny of the lodestar amount.   

The costs appear to be reasonable. 
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Payments to Plaintiffs:   

The proposed settlement provides for payments of $15,000 each named plaintiff, Ms. 

Justin Vorise, Alyssa Madrigal, Donna Holley, and Paul Williams.  Each provides a declaration 

stating that they frequently consulted their attorneys, that their deposition was taken, and that 

they executed a general release.  Only Holley estimates the hours she spent on the case (75 to 

100).  None of the declarants identify any particular plausible claim that would be a valuable 

subject of a release.  Each plaintiff takes some risk that if potential employers are award that 

they participated in these cases, the employers will be less likely to hire them.  While these 

payments are on the high side of what is typical in a class action, the Court approves it. 

Settlement Administration Costs: 

The settlement administration costs appear to be reasonable.  (Green Dec., par. 4, capping 

costs at $70,000 for administration to a group of 36,500 employees.) 

Conclusion: 

The motion to approve the settlement is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR ORDER REQ. OUT OF STATE PLNTFS TO FILE 
AN UNDERTAK FILED BY ASHLAND, LLC, UNION OIL COMPANY OF 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to January 3, 2019 at 9:00 a.m. 

  

 6.  TIME:  9:00   CASE#: MSL17-04452 
CASE NAME: MSW CAPITAL VS ESCOBAR 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT CCP 664.6 FILED BY 
MSW CAPITAL, LLC 
* TENTATIVE RULING: * 
 
Denied.  The only evidence supporting the assertion that defendant did not make the required 
installment payments is the Declaration of Flint C. Zide, plaintiff’s attorney, who states that 
“defendant did not make payments as agreed.  Defendant made the following payments: 
$387.00 on 1/29/18, and $370.00 on 2/28/18.  I have inquired with my client and they have 
confirmed that they have received no additional payments from the defendant.”  The first two 
sentences are inadmissible because the competency of the witness as to that matter is not 
established.  The third sentence is hearsay, not within any exception.  The denial is without 
prejudice to bringing a subsequent motion to enforce based on a competent declaration of an 
employee of plaintiff to properly testify as to the non-compliance.  
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 7.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO UNIFIED SCHOOL DI 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Trial.  

  

 8.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO UNIFIED SCHOOL DI 
HEARING ON OSC RE: WHY RESPONDENT WILSON SHOULD NOT BE HELD IN 
CIVIL CONTEMPT FOR WILLFUL DEFIANCE OF COURT ORDER 
* TENTATIVE RULING: * 
 
 Trial. 

  

 9.  TIME: 10:00   CASE#: MSN18-1176 
CASE NAME: MAHER VS WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY DEBRA MAHER 
* TENTATIVE RULING: * 
 
Trial. 

 


